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Arising out of Order-In-Original No. MP/114/AC/Div-1V/HKB/2023-24 dated
(¥) | 26.09.2023 passed by The Assistant Commissioner, CGST, DIV-IV, Ahmedabad
South.

M/s. Divyakant Amrutlal Patel, (New Address)
Sidiererdl o1 AT SR Ul / A-104, Shreedhar Shilp, Randesan Road,

() | Name and Address of the Nr. City Pulse Cinema, Randesan,

Appellant Gandhinagr, Gujarat - 382007.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR GLHTT T TALET SrAa -

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - b

() aﬁwﬁgﬁ%wﬁﬁm@ﬁgﬁwaﬁ@rﬁwﬁwmmmﬁﬁm%
TUETTR & gAY AU § HTe & S0 g A H, a7 feft soeTITe AT e § =g g Rl e 7
a7 el WU & B wrer S i 3 ST gE g

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
" exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  RFSSK smaed ¥ qre gl oy ThA T aTE §98 AT IH F gidl 09 200/ - GIF IrErT
ST R STa ey T 1@ F SITaT g1 v 1000/~ i 6 ST 6l Sy
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

AT o, Heald IR Yoo T o T Srfef i =ramfereeer & afd erdie:-
 Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) v Seured g affaw, 1944 i gy 35-d1/35-3 % siavia:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(2) Iwferied afeee § q@rg ST F srerar & adier, srfiet ¥ wrHer § oA e, dT
ICTEA ek UF Jarehe srdielt =i (fede) 6 affm &ty fifssn, srguemare § 2nd ¥y,
TEATAT Vo, AT, NGENR, 3rgwarde-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: -
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

’ place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = S ST ATl Sy R S arer maat it A ol eare sefua R Strar g S e
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T 9, Pl SeqTE e Td QAR e d S ATTiEnRor (Freee) o Wi erfiet & wrorer
% FdTT (Demand) T 5 (Penalty) ®1 10% & ST FTAT STt g1 Fretiien, rfereRaw @ ST
10 g TIC 1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ilij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Waﬁﬁr%wﬁrmqﬁaﬂw%ﬁwa{aﬁwamswmmﬁmﬁa@ﬁrqﬁﬁﬁqw
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COIVI/STP/l769/2024-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Divyakant Amritlal
Patel, 2/7, Manilal Mukhi Est/B/H Gayatri Temple, NB NO. 8,
Amraiwadi, Ahmedabad - 380 026 (hereinafter referred to as the
“‘appellant”)  against Order-in-Original  No. MP/114/AC/Div-
Iv/2023-24 dated 26.09.2023 (hereinafter referred to as “the
impugned order”) passed by the Deputy Commissioner, Central GST,
Division IV, Ahmedabad South (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are
holding PAN No. ANNPP5420B. On scrutiny of the data received
from the Central Board of Direct Taxes (CBDT) for the Financial
Year 2015-16, it was noticed that the appellant had earned an
income of Rs. 11,42,635/- during the F.V. 2015-16, which was
reflected under the heads “Sales / Gross Receipts from Services
(Value from ITR)”filed with the Income Tax department. Accordingly,
it appeared that the appellant had earned the said substantial
income by way of providing taxable services but had neither
obtained Service Tax Registration nor paid the applicable service tax
thereon. The appellant were called upon to submit required
documents for the said period. However; the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice

. . No. V/15-564/Div.—I/SCN/Divyakant dated 19.04.2021 wherein:

a) Demand and recover an, amount of Rs. 1,71,395/- under
proviso to Sub Section (1) of Section 73 of the Act along with
interest under section 75 of the Finance Act 1994 (hereinafter

referred to as 'the Act).

b)  Impose penalty under the provisions of Sectio
the Act.
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2.2 The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a)  The demand of service tax amounting to Rs. 1,71,395/- was
confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

b)  Penalty amounting to Rs. 10,000/~ was imposed under section

77(1) of the Act as they failed to obtain service tax registration.

c) Penalty amounting to Rs. 1,71,395 /- was imposed under 78 of
the Act.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:-

> That the appellant is engaged in business of selling of
Furniture related material including labour work as per the
requirement of client. In the subjected F.Y. while filing the ITR,
instead of bifurcating the sales in to material sales and sales of
services, the whole amount discloses as receipt from services.
Due to whole amount is considered as receipt from sale of
services and the department has charged the service tax

accordingly.

» The department has made various correspondence to applicant
dated 05.10.2020. 07.01.2021 and 29.01.2021 were not
received by the applicant due to whatever reason. So, the
appellant are unable to submit any response to the notice. So,
department has passed the order ex-parties at the applicable
rate of services tax. Considering the same, we hereby file the

appeal.

4. Personal hearing in the case was held on 09.01.2024. Shri
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the appellant. He informed that the client is textile jobwork which is
exempt under Notification No. 25/2012-ST dated 20.06.20102.
Further, he requested for two days time to submit additional

documents such as ITR etc.

5. In additional submission the appellant have provided following
documents (1) copy of ITR for F.Y. 2014-15 and F.Y. 2015-16, (2)

sample invoices copies, (3) confirmation from debtors.

6.  The issue to be decided in the present appeal is (1) whether the
contention of the appellant that the services provided by them are
exempted as per Notification No. 25/2012-ST dated 20.06.2012 is
sustainable or not (2) whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against
the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 2015-16.

7. I have carefully examined the submissions presented during
the personal hearing and the appellant's assertions given in the
appeal memorandum. After thorough consideration, it is evident
that there exists a discrepancy regarding the nature of the
appellant's business activities. During the personal hearing, the
appellant contended that they are involved in textiles jobwork,
asserting that the services rendered fall under the purview of
exempted services as per Notification No. 25/2012-ST dated
20.06.2012. Consequently, they maintained that they are exempt
from paying service tax on such services. However, a contradictory
stand emerged from the appellant's submission in the appeal
memorandum, wherein they claimed to be engaged in the sale of
furniture-related materials, including associated labor work as per

the requirement of client. This assertion presents a contradiction
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8.  The appellant have further submitted copies of their Income
Tax Returns (ITR) for the Financial Years 20 14-15 and 2015-16. The
documentation fails to provide clarity regarding the nature of the
.appellant's business activities. Specifically, it does not conclusively
establish whether the appellant is indeed engaged in the business of
furniture-related materials, including labor work, or if their work is
related to textile jobwork. This fact need to be verified at the end of
adjudicating authority. I am of the considered view that the case is
required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the
appellant for exempﬁon from the service tax. Moreover, the
contention of the appellant is that the impugned order was issued

without conducting personal hearing i.e. ex-parte.

9. In view of the above discussion and findings, the impugned

order is set aside and the appeal is allowed by way of remand back.

10, Wmfmﬁﬁﬁmwﬁwmﬁ%ﬁﬁmwél
The appeal filed by the Appellant stands disposed of in above
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STAd (srdiw)
Date :  ( .04.2024
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BY RPAD/ SPEED POST

To

M/s. Divyakant Amritlal Patel,
2/7, Manilal Mukhi

Est / B/H Gayatri Temple,

NB NO. 8, Amraiwadi,
Ahmedabad 380 026

Copy to : |
1. The Principal Chief Commissioner, CGST and Central Excise,
Ahmedabad.
2. The Commissioner, CGST and Central Excise, Ahmedabad
South.

3. The Assistant Commissioner, CGST & CEX, Division - III,
Ahmedabad South Commissionerate.

4.  The Superintendent (Systems), CGST, Appeals, Ahmedabad, for
publication of OIA on website.
Guard file.
PA File.




